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Over and over again, writers have emphasized that the cases
cannot be forced into any system, which is quite true in the
present state of things. Any scholar in any country, devoting
himself to a study of habits of court in this field, must feel
exactly as did the observer in this country who declared that
he retired baffled from an examination of the American cases:
"The conclusion must be, then, that a clearly developed
and defined concept of public policy cannot be found in
the cases. . . . We do know enough to say with considerable
confidence that an investigation to determine when the courts
will apply the doctrine of public policy to deny the recog-
nition of a foreign right would result in the conclusion, cyou
never can tell.7 "9
You never can tell! The worst feature of the traditional
latent conflict between private international law and munici-
pal law is precisely this resultant uncertainty. For the sake
of relatively few doubtful cases, the sword of Damocles hangs
over each and every contract. The courts usurp a discretionary
power when to apply conflicts rules and when to sacrifice
them, a freedom exercised at the cost of the parties' freedom
to contract outside the forum. The antiquated loose talk of
comity between states, not having any contractual rights to be
enforced, perpetuates a feeling that conflicts rules are inferior
to internal rules.10 But, for a long time, the best informed
scholars and judges have agreed that an unqualified reserva-
tion in favor of the law of the forum is a menace to extrastate
business activity. The great majority of writers, it is true,
have been satisfied with the disconsolate and resigned state-
ment that there is no rule or method of forecasting. Perhaps,
most of them share in the conviction of the courts that public
9 NUTTING, "Suggested Limitations of the Public Policy Doctrine," 19 Minn.
L. Rev. (1935)  196, 2,00.
10 See for illustration the summary in 15 C. J. S. 836, 837 and the cases in
ns. 27-29 ibid.